
BEFORE THE FAIR POLITICAL PRACTICES COMMISSION 

In the Matter oE 
No. o-00-045 

Opnuon Requested by June 2,200O 
Joe Galligan, Burlingame 
City Councdmember i 

BY THE COMMISSION: We have been asked the followmg question by Joe Galhg&, 
Burlmgame City CouncIlmember 

I. Question 

Does Councdmember Galhgan have a chsqualifjmg confhct of mterest m a declslon to 
certify an envxonmental impact report (EIR) on a proposed office proJect due to hi econonuc 
mterest m a bank that holds the note on the subJect property, If the effect on the econormc 
mterest is the same regardless of the decrsion? 

II. Conclusions 

A. Under Government Code SectIon 87103,’ if it 1s reasonably foreseeable that a 
governmental dectslon ~111 have a financial effect on an official’s economx Interest, the 
official ~111 have a disquahfylng conflict of interest If the financial effect on the 
econormc mterest is material unless It IS mchstmguishable from its effect on the pubhc 
generally. In the present case, the relevant mquuy 1s whether It IS substantially hkely that 
a matenal financial effect w111 occur 

B Under the specific facts presented to the Comnusslon, It IS not reasonably foreseeable that 
the decision to certify (or not) the EJR ~111 have a material 6nanclal effect on 
Mr Galhgan’s economic Interest Therefore, he IS not dlsquahfied Erom partxrpatmg 
III the Counal’s upcommg vote on cert&ng the EIR. 

’ All statutory references are to the Government Code unless otherwlse mdlcated. 
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III. Facts 

We first note that the Commlsslon 1s not a finder of fact and accepts as accurate, for 
purposes of this oplmon, those facts presented by the requester, MI Galhgan * 

A lumted partnershp controlled by the Glenborough Realty Trust (“Glenborough”) owns 
real property at 301 Airport Boulevard m Burlmgame (“city”). Glenborough has apphed to the 
crty for the approvals necessary to construct a 488,000 square foot office proJect on the property 
The governmental declslons before the city council wdl be whether to adopt a statement of 
ovemdmg consideration regardmg significant and unavoidable effects and to certify the EIR, 
both of which are necessary steps m the approval process. 

The property at 301 Anport Boulevard was financed by Glenborough through a loan !n 
excess of $10 million from Mid-Peninsula Bank (MPB), which holds a deed of trust on the . 
property. ns financmg IS typically characterized as a “bndge loan ” Annual mterest pad to 
MPB kom that loan is in excess of $500,000 Glenborough 1s a natIonal corporation with the 
financial ability to undertake maJor commercial development proJects 

Councllmember Galhgan serves as a member of the board of directors of Penmsula Bank 
of Commerce (PBC). Mtd-Penmsula Bank and PBC are two of ten banks m the Bay Area 
wholly owned by Greater Bay Bancorp (GBB), a NASDAQ-traded company with 12 3 mllhon 
shares outstandmg. CouncIlmember Galhgan owns 35,000 shares of GBB valued m excess of 
$1,000. 

Councllmember Galhgan states that whether or not the EIR IS certified, the bndge loan 
wrll be repad m advance of its January 17,200l due date Councilmember Galligan informs the 
Commisslon that, If the EIR IS certified by the city council, the bndge loan l?om MPB ~111 be 
pad off fkom the proceeds of a constructlon loan that WIII be secured by Glenborough to 
complete the proJect. If the EIR IS not certified, the loan will be pad off from other Glenborough 
funds Councilmember Galhgan has also mdlcated that the value of the financed property IS 
approximately twice as much as the amount of the loan. 

Councilmember Galhgan wishes to participate m the council’s dehberatlons on the 
proJect. The matter IS scheduled for a pubhc hearmg by the city council on June 7.2000, and 
scheduled for a vote on June 19,200O 

2 As has long been recogmzed, “The Commlsslon does not act as a finder of fact when It 
Issues legal opuuons. Our opuuon 1s apphcable only to the extent that the facts provided to us 
are correct and that all of the matenal facts have been provided.” In re Oglesby (1975) 1 FPPC 
71, p 7, n. 6 
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IV. Analysis 

The Commrss~on uses a standard, etght-step analysts for dectdmg whether an mdtvldual 
has a dtsquahfymg conflrct of mterest m a grven governmental dectsion. (Regulatron 
18700(b)(l) - (8) ) The Issues presented here mvolve only the stxth step m that analysts 
(Regulattons 18700(b)(6), 18706 ) 

Step 6: Is it reasonably foreseeable that the city council’s decision on the EIR appeal 
will have a material financial effect on Galligan’s economic interest? 

Since MPB is a wholly owned subsuhary of NASDAQ-traded GBB, we analyze the 
counc~l’s decision regarding the EIR under Regulation 18705.1(b)(2). Applymg that regulatton 
to the facts at hand, the relevant mquines wtll be whether: 

(1) 

(2) 

(3) 

MPB’s gross revenues will increase or decrease by %I 50,000 or more in a fiscal year, or 

MPB’s expenses ~111 mcrease or decrease by $50,000 or more 111 a fiscal year; or 

The value of MPB’s assets or habtlihes ~111 increase or decrease by $150,000 or more 
(Regulations 18705.1 (b)(2), 18706 ) 

None of the banks in whrch Mr. Galligan has an economtc Interest IS requestmg the land 
use approvals Addrhonally, the tinancral security of the borrower and the nearly 2-to-1 ratto of 
land value to loan balance make losses due to foreclosure unlikely. For these reasons, It is not 
hkely that any bank will mcur or avotd addnional expenses or reduce or ehmmate extsting 
expenses as a result of the city councd’s declslon on the EIR (Regulahon 187051(b)(2)(B) ) 
Similarly, smce the subject property is not owned by any of the banks, none of them IS 
substanttally likely to see an Increase or decrease m the value of its assets or liabthties as a result 
of the council’s decrston. ’ (Regulatton 18705.1(b)(2)(C).) Thus, the question turns on the 

3 financral effect of the city counc~l’s EfR dectsron on the gross revenues of MPB (Regulatron 
18705 1 (b)(2)(A).) 

Early repayment of the loan would reduce the amount of Interest, and thereby, the gross 
revenues, whtch MPB IS entttled to receive under the loan contract If rt IS substanttally hkely 
that the loan will be repatd early enough to result u-r a loss of Interest Income of $150,000 or 
more to MPB as a result of the crty council’s dectsion, Mr Galhgan could have a dlsquahtjmg 
confhct of interest on that basis. Councllmember Galhgan mforms the Commrsston that rf the 
EIR IS certified, Glenborough WIII repay the bndge loan Tom MPB early out of the proceeds of 

’ Thts opinion does not address the adrmttedly open questton of whether the property 
Interest ansmg out of a deed of trust securing a loan renders the real property an asset of the 
lender for purposes of conflicts analysts under the PRA That Issue IS among those bemg 
constdered by the Commtsston as part of the Project A dtscusstons m Its ongomg Confhct of 
Interest Regulatory Improvement ProJect. 
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constructton financmg arranged to complete the office park proJect. However, Mr Galhgan 
questions whether this governmental dectston would be the cause of a matenal financtal effect on 
his economtc Interest tf the same result ~111 occur (early repayment and loss of interest mcome) 
regardless of the particular governmental dectston. If the EIR IS not certtfied, the counctlmember 
says, Glenborough ~111 choose one of three altematrves. Fu-st, Glenborough may get financmg 
for an ahemahve development of the property, and repay the bndge loan f?om MPB early. 
Second, Glenborough may sell the property, and repay the loan from the proceeds of the sale. 
Fmally, Glenborough could choose to repay the loan t?om exrstmg capttal. Under any of those 
scenarios, the counctlmember argues, the loan would be repard III approximately the same early 
time frame as tt would be tf the ETR is certified. 

Counctlmember Galligan’s argument IS this: smce early repayment of the loan held by 
MPB IS likely to occur whether the council cerhfies the EIR, votes against certrficahon or takes 
no action, the council’s actton cannot be sard to be the cause of the tinanctal effect on MPB,.‘hrs 
econonuc interest He has asked the Commrsston whether, under these facts, he should be 
drsquahfied from parttcrpatmg in the declsron on certificahon of the EIR for 301 Auport 
Boulevard 

V. Discussion 

The Commrsston notes at the outset that the facts presented by Counctlmember Galhgan 
are unique, both m then complexity and in that they comprise a case of first unpresston on the 
queshon of whether a governmental decrston can be sard to cause a material tinanctal effect on 
an econonuc mterest If the same result would occur regardless of the outcome of the 
governmental decrston. The Comrmsston IS tssumg tius opiruon to resolve the latter question of 
statutory interpretation regardmg the causation test m Section 87103 The outcome of the 
conflict analysts as to Mr Galhgan IS utuque, however, as are all fact-spectfic confltct analyses 

A. Conclusion upholding the In causation standard 

The statutory basis for a causal connectron between the governmental dectston and an 
effect on the public official’s economic interest IS found m Section 87103 

“A pubhc oftictal has a financtal Interest m a dects<on 
wtthm the meaning of Sectron 87100 tf tt IS reasonably 
foreseeable that the declslon wrll have a materraljinanual 
effect, dtstmgutshable r%om Its effect on the pubhc 
generally, on [one or more of the offictal’s economic 
interests].” (Section 87103 Emphasis added ) 

The regulatoty language connectmg the governmental dectsron to an effect on an 
offictal’s economtc interest IS m Regulatton 18706, which provides 
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“A matenal tinanclal effect on an economic interest IS 
reasonably foreseeable, wtthm the meaning of Government 
Code section 87103, If it IS subsrmmally likely that one or 
more of the matenahty standards (see Cal. Code Regs , 
tit 2, $5 18704, 18705) applicable to that economtc 
tnterest will be met as a result of the governmental declslon.‘* 
(Emphasis added.) 

In In re Thorner ( (1975) 1 FPPC Ops. 198), the Comnusston, among other thmgs, held 
that “reasonably foreseeable” means “substanhally hkely ” Whether the financtal consequences 
of a governmental decision are substanttally likely at the tune the declston is made IS htghly 
situahon-specific. A financial effect need not be a certainty to be considered reasonably 
foreseeable; a substantial likehhood that tt will occur suffices to meet the standard. On the other 
hand, tf an effect is only a mere posstbllity, tt IS not reasonably foreseeable. (Ibtd) . 

Mr Galhgan’s argument is that a causattve relattonshrp should be queshoned if, in the 
absence of the purported cause, the same result would ensue. Coumlman Galligan asks that the 
Comnussion opine that a public official IS disquahfied from partrctpatmg m a governmental 
declslon only when tt ts reasonably foreseeable that a matenal tinanclal effect on the official’s 
economrc interest would not occur but for the governmental dectston. 

The Commission believes tt IS unnecesmy to depart &om the wtsdom ofln re Thorner, 
whxh requires only a detennmation that a matenal financial effect IS substantially lrkely to 
occur. Accordingly, the Comnnsston Ends that, under Section 87103, if tt is reasonably 
foreseeable (or substanttally likely) that a governmental dectslon wtll have a tinanctal effect on 
an official’s economrc mterest, the oftictal ~111 have a confhct if the fmanclal effect on the 
economic mterest IS matenal unless the tinanc~al effect IS mdtstmgtnshable from its effect on the 
public generally 

B. Conclusion as to Councilmember Galligan’s participation in the decision 

With regard to Councllmember Galhgan’s participahon m the appeal before the city 
council of the planning comnusston’s declston not to certtfy the EIR on 301 Auport Boulevard, 
the question of early repayment of the loan IS too speculative and subject to contmgencres for the 
Commlsslon to determme that tt IS substanttally hkely to occur early enough to result m a 
material tinanctal effect Intervenmg factors, such as the posslbthty of lawsuns enJommg 

’ Regulation 18706 was added to the regulations when the Comrmssron adopted the 
“eight-step” standard analysts of confltcts Issues m October 1998 (See Regulatton 18700(b), 
this was phase 1 of the Conumsston’s confhcts Improvement program, phase 2 of which IS 
presently ongoing ) 
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constructton, altemattve use proposals by Glenborough, and the Independent and SubJecttve 
dectsron by Glenborough to retue the loan early many mstance, make It tmposstble to say that a 
material financtal effect IS substantrally hkely ’ 

Based on the facts presented to us, and hmtted to those facts, we conclude that it IS not 
reasonably foreseeable that the council’s dectsion ~111 have a maternal financtal effect on the 
counctlmember’s economtc interest. Therefore, Counctlmember Gall&n IS not drsquabfied 
from partmrpatmg m the EJR certtficatton dectston regardmg the property at 301 Airport 
Boulevard. 

Approved by the Comnusston on June 2,200O. Concurring as to Conclusion A are 
Commrsstoners Deaver, Getman, Makel, Scott and Swanson, 

Concumng as to Conclusion B are Commtssioners Deaver, Getman, and Make1 
Dtssentmg as to Concluston B are Commrsstoners Scott and Swanson. 

’ Smce the matenahty threshold IS $150,000, there 1s some date pnor to the loan due date 
on whtch the remammg Interest WIII fall below the matenahty threshold and there WIII be no 
matenal financtal effect on the bank due to early repayment 
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